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Why do we have Development Authorities?

* In Georgia, economic development is accomplished
through development authorities

—Some states act exclusively and directly through their cities
and counties (e.g., Tennessee, Indiana, Missouri)

—Other states have equivalent agencies, but still provide
economic development through actions of cities and counties
(e.g., Alabama, South Carolina, and Kentucky)

* S0 why is Georgia different?
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Why do we have Development Authorities?

» Georgia’s Constitution, parts of which having been
maintained since 1857 and shortly after the Civil War, has
prohibition against “gifts and gratuities” from the State (or
any local government formed under the State):

—Except as otherwise provided in the Constitution . . . the General
Assembly shall not have the power to grant any donation or gratuity
or to forgive any debt or obligation owing to the public . ..

Ga. Const. Art. lll, Sec. VI, Para. Vi(a)
« Known as “The Gratuities Clause”

©2025 Seyfarth Shaw LLP. All rights reserved. Private and Confidential - 72941299 1.pptx



Why do we have Development Authorities?

* The Gratuities Clause prevents many incentives to private
companies by the State, or any County or City, even those
which may be presented as a “bargain” in economic
development.

* S0 . .. If the Gratuities Clause prevents incentives, how
has Georgia become so successful in luring and
incentivizing companies to come here?

— Recognized as No. 1 State in the U.S. to do business
— But only No. 12 in overall growth.... how does this happen”?
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Why do we have Development Authorities?

* The Intergovernmental Contracts Clause allows cities and
counties to contract with their respective development
authority to do things which the city or county cannot do on
their own (e.g., take on debt, construct private projects)

* Allows for confidential negotiations outside of the public
sphere

— Companies are often leery of negotiating with cities or
counties directly for fear of unwanted publicity

— Provides a point of contact through the GDEcD which is
uniform and responsive (hence, No. 1 in the country)
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Why do we have Development Authorities?

* All of these things are permitted only through
Development Authorities.

* Three types of Development Authorities in Georgia

— Those created by local constitutional amendment
— Those created by general statute

(“The Development Authorities Law”)
— Those created by local act of the General Assembly

* Some communities may only have one type of
Development Authority; some have all three.
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Types of Development Authorities

» Created by Local Constitutional Amendment
— Existed primarily prior to 1968

— Avoided implicating The Gratuities Clause and other issues by
amending the constitution itself, but only as applied to a
particular city or county

— There are many different types of local constitutional
amendment, but this was initially the preferred path for
economic development

* LCAs were ended in 1985, and any that were not
continued by local resolution were repealed.
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Types of Development Authorities

» Created by Local Constitutional Amendment
— 43 development authorities of this type still exist today

— Many were dissolved under repeal for failure to act or
recognize their usefulness

— Generally, have broader powers, but must be careful
= All are different, depends on the specific LCA

» Some LCA Development Authorities have restrictions or
provisions which make them impractical or made them defunct
over time, because they could not be amended or changed
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Types of Development Authorities

* First, the General Assembly had to address The
Gratuities Clause before being able to pass a statute:

CREATION OF DEVELOPMENT AUTHORITIES
AUTHORIZED,

Proposed Amendment to the Constitution,
No. 202 (House Resolution No. 399-912).
A Resolution.

Proposing an amendment to the Constitution so as to pro-
vide that the General Assembly may create Development
Authorities or authorize any county or municipal corpora-
tion or combinations thereof to create Development Au-
thorities and authorize such Authorities to issue revenue
obligations for the purpose of developing industry, trade
and employment opportunities; to provide for the sub-
mission of this amendment for ratification or rejection;
and for other purposes.
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Types of Development Authorities

* Then the General Assembly passed the
“Development Authorities Law™ in 1968, after the
Constitutional Amendment allowing creation of
development authorities

— One was created in every city and county in the State

— “Activated” by a resolution of the respective city or county

— “All created equal” — have the same powers and restrictions
— Later amended to allow dissolution if no debt was outstanding
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Types of Development Authorities

* Are “creatures of the state”
* Are NOT created by city or county under Home Rule

* Board members are not elected, but are appointed by
respective governing body

» Can have between 7 and 9 members, based on
activating resolution (subject to amendment)

* Members cannot be removed by appointing entity
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Types of Development Authorities

* Created by Local Act:

* Are least common, but can have powers and
restrictions which are unique to a community

* Are not allowed to exceed the Constitutional
provisions for development authorities; considered

generally to have less-broad powers than LCA or
General Statute authorities
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Policy Reasons for Development Authorities

* The governing city or county is NOT liable for the related
authority’s debts or contracts

— For LCAs, most contain prohibition for creation of liability
— O.C.G.A. § 36-62-10 applies to General Statute authorities

* Allows for the respective city or county to have an entity
with whom to contract, thus allowing an intergovernmental
agreement for funding, projects, development, and
infrastructure

— Permitted by IGA Clause — more discussion to come...



Policy Reasons for Development Authorities

 Protects the local government

— Buffers elected officials from temporary issues, political pressures, or
direct constituent issues

— One of the reasons development authority board members cannot be
removed or serve at the pleasure of the governing body is to preserve
this buffering

» Governed by a different set of laws which are less restrictive than
those for counties and cities:

— Procurement and contracting
— Buying and selling land at less than FMV

— Able to contract in economic development context without bidding or
proposals; imagine how different Georgia would be if not the case?
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Policy Reasons for Development Authorities

 Buffer is maintained by limited, but powerful, abilities of cities
or counties to control their respective development
authorities:

= If a city or county does not like the way its development authority is working, can change the
authority by appointing different members to board seats as positions expire

= Can choose not to make a reappointment; person serving continues to serve until an
appointment is made, effectively acting as a “serving at the pleasure” seat. Does not work for
long and can make boards go inactive if not careful

= |f a city or county does not like the way its development authority is working or doing
business, it can withhold, reduce, or condition annual or supplement appropriations

= Does not allow a city or county to avoid a previously committed obligation under an IGA
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“Do’s & Don’ts” for Directors — Code of Ethics

« Notwithstanding any provisions of law to the contrary, each member of all boards, commissions, and authorities
created by general statute shall:

(1) Uphold the Constitution, laws, and regulations of the United States, the State of Georgia, and all governments therein and
never be a party to their evasion;

(2) Never discriminate by the dispensing of special favors or privileges to anyone, whether or not for remuneration;

(3) Not engage in any business with the government, either directly or indirectly, which is inconsistent with the conscientious
performance of his governmental duties;

(4) Never use any information coming to him confidentially in the performance of governmental duties as a means for making
private profit;

(5) Expose corruption wherever discovered;

(6) Never solicit, accept, or agree to accept gifts, loans, gratuities, discounts, favors, hospitality, or services from any person,
association, or corporation under circumstances from which it could reasonably be inferred that a major purpose of the donor
is to influence the performance of the member's official duties;

(7) Never accept any economic opportunity under circumstances where he knows or should know that there is a substantial
possibility that the opportunity is being afforded him with intent to influence his conduct in the performance of his official duties;

(8) Never engage in other conduct which is unbecoming to a member or which constitutes a breach of public trust; and
(9) Never take any official action with regard to any matter under circumstances in which he knows or should know that he has
a direct or indirect monetary interest in the subject matter of such matter or in the outcome of such official action.

0.C.G.A. § 45-10-3
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“Do’s & Don’ts” for Directors — Conflicts Of Interest

* Avoid conflicts of interest.

* If in doubt, recuse, but remember, RECUSAL is not sufficient for a personal
financial interest.

« |f conflict is financial self dealing, consider the “safe harbor.”

» “All directors and members of ... any authority created by or pursuant to a local
constitutional amendment, whether for the purpose of promoting the development of
trade, commerce, industry, and employment opportunities or for other purposes, to
the extent that the Constitution of Georgia authorizes the General Assembly by law
to define further and to enlarge or restrict the powers and duties of any such
authority created by or pursuant to a local constitutional amendment shall comply
with the provisions of Code Section 45-10-3, relating to a code of ethics of members
of boards, commissions, and authorities and shall not engage in any transaction with
the authority.”

0.C.G.A. § 36-62A-1(a)(1)
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“Do’s & Don’ts” for Directors — Conflicts Of Interest

» “Safe Harbor” (continued)

— (2) The provisions of paragraph (9) of Code Section 45-10-3 and subparagraph (1) of this paragraph shall
be deemed to have been complied with and the authority may purchase from, sell to, borrow from, loan to,
contract with, or otherwise deal with any director or any organization or person with which any director of the
authority is in any way interested or involved, provided (1) that any interest or involvement by such director is
disclosed in advance to the directors of the authority and is recorded in the minutes of the authority, (2) that any
interest or involvement by such director with a value in excess of $200.00 per calendar quarter is published by
the authority one time in the legal organ in which notices of sheriffs’ sales are published in each county affected
by such interest, at least 30 days in advance of consummating such transaction, (3) that no director having a
substantial interest or involvement may be present at that portion of an authority meeting during which
discussion of any matter is conducted involving any such organization or person, and (4) that no director having
a substantial interest or involvement may participate in any decision of the authority relating to any matter
involving such organization or person. As used in this subsection, a "substantial interest or involvement" shall
mean any interest or involvement which reasonably may be expected to result in a direct financial benefit to
such director as determined by the authority, which determination shall be final and not subject to review.

0.C.G.A. § 36-62A-1(a)(1)

» Note: for Statutory Development Authorities, see O.C.G.A. Sec. 36-62-5(e)(1).
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“Do’s & Don’ts” for Directors — Training & Education

* Development Authority members are required to obtain training:

— As used in this article, the term "development authority” means any authority created by law or
by constitutional amendment for one or more counties or municipalities, or any combination
thereof, for the purpose of promoting the development of trade, commerce, industry, and
employment opportunities or for other purposes. Without limiting the generality of the
foregoing, such term shall specifically include all authorities created pursuant to Chapter 62 of

this fitle.
0.C.G.A. § 36-62A-20(a)

— Except for a director who is also a member of the governing body of a municipal corporation or
county, each director or member of the governing board or body of a development authority
shall attend and complete at least eight hours of training on development and redevelopment
programs within the first 12 months of the director's or member's appointment to the
development authority. Directors and members in office on January 1, 2000, shall be exempt
from this requirement unless reappointed for an additional term.

0.C.G.A. § 36-62A-20(b)

©2022 Seyfarth Shaw LLP. All rights reserved. Private and Confidential



“Do’s & Don’ts” for Directors — The “Ten Commandments”

“Do’s” for Directors
1. Do getinsurance.

2. Do be diligent: listen and read. Spend the time that the job requires, relying on
your staff to provide you the information you need.

3. Do be knowledgeable. Don’t hesitate to seek the advice of experts such as
accountants, financial advisors and attorneys when needed.

4. Do exercise good, independent business judgment.

5. Do follow the rules that the law provides for your entity.
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“Do’s & Don’ts” for Directors — The “Ten Commandments”

“Don’ts” for Directors

1. Don’t approve or sign important documents without knowing what’s in them.
What is the best way to know? Have competent staff and counsel that you trust
prepare and advise you.

2. If you don’t understand something, don’t hesitate to ask.
3. Don’tignore “red flags.” Better safe than sorry.

4. Don’t abdicate your responsibilities: review materials before meetings, come
prepared, and attend events.

5. It's good to be “disinterested” (i.e., no conflicts of interest), but don’t be
uninterested!
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Constraints Imposed by Other Laws

Applicable Laws

« Example: Open Meetings Act, O.C.G.A. § 50-14-1
et seq.

« Example: Open Records Act, O.C.G.A. § 50-18-70, et seq.
« Example: State Code of Ethics, O.C.G.A. § 45-10-3

« Example: Reporting of “public “benefits” it provides (applies to certain
incentives). See O.C.G.A. § 50-36-1

« Example: Georgia Local Government Public Works Construction Law. O.C.G.A.
§ 36-91-1 et seq.

« Example: Training requirements for development authority members

 Federal and State environmental laws
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Constraints Imposed by Other Laws

GA LOCAL GOV'T PUBLIC WORKS CONSTRUCTION LAW
« Georgia Local Government Public Works Construction Law
« Applies to both statutory and Constitutional development authorities

« Applies to “ " is defined as “the building, altering,
repairing, improving, or demolishing of any public structure or building or other
public improvements of any kind to any public real property” (other than certain
transportation projects)

« “public improvements” and “public real property” not defined
* Requires public sealed bidding or public sealed proposals

« Advertising required

* Requires bid, payment and performance bonds

* Doesn't apply to properly structured projects for prospects
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Relationships with Other Public Bodies

Can Development Authority board members be removed by the local government
(City or County)?

* Generally:
— No, the Development Authorities Law does not provide for removal of members

— Bylaws can’t provide for removal either, but can prohibit non-conforming members
from being officers

* Violation of Code of Ethics can lead to removal by Governor

— Besides the financial self-dealing which can be addressed by the * ,” there
are still 8 other areas which cannot be addressed through the State Harbor, and
compliance with all the other laws listed above
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Relationships with Other Public Bodies

* The Development Authority’s Stakeholders —

— Its parent local government: City Council, Mayor, Commission, County Manager,
Attorney,

— Other local governments and local officials
* For example: Board of Tax Assessors, Board of Education

— State officials

* For example, Governor, Commissioner of Economic Development, Commissioner of Georgia
Department of Community Affairs

— Its State Legislative Delegation

— Its Federal Legislative Delegation
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Relationships with Other Public Bodies

* Does the parent city or county have the right to approve its development
authority’s issuance of Bonds?

— In limited circumstances, yes, but only if the bonds are tax-exempt private activity
bonds, where the interest on the bond is exempt from federal income tax for the
bondholder (a “TEFRA Approval”)

— otherwise, no approval is required by a city or county for its development authority to
issue “Taxable Bonds”

— Contrast with a Contract Revenue Bond supported by a city or county funded
intergovernmental agreement (IGA) with the development authority

= Of course, the parent government must approve an IGA for it to be validate, so in such cases
the parent government controls the bond supported by the IGA

= Contract Revenue Bonds are one of the most important ways in Georgia for communities to
build infrastructure, industrial parks, and fund economic development
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Relationships with Other Public Bodies

Because Development Authority Is a Separate Entity, It Can Enter into Multi-year
Contracts with its City or County.

The legal basis for Intergovernmental Agreements (IGAs) is Art. IX, Sec. Ill, Para. |
(A) of the Georgia Constitution

— “The state, or any institution, department, or other agency thereof, and any county,
municipality, school district, or other political subdivision of the state may contract for
any period not exceeding fifty years with each other or with any other public agency,
public corporation, or public authority for joint services, for the provision of services, or
for the joint or separate use of facilities or equipment; but such contracts must deal
with activities, services, or facilities which the contracting parties are authorized to

provide ...."
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RELATIONSHIPS WITH OTHER PUBLIC BODIES

* A development authority cannot impose taxes itself.
— Note: Some Constitutional authorities are authorized to levy a millage, but...
= Unintended consequences have prevented some...

= Political battles have effectively prevented others...

* However, cities and counties are legally authorized to financially support their
development authorities through millage.

— For cities, see O.C.G.A. .§ 48-5-350, which allows a city to provide economic development
funding up to three of city digest value to support its development authority.

— For counties, see O.C.G.A.§ 48-5-220(20), which allows a county to provide economic
development funding up to one of county digest value to support its development
authority.

— These levies are in addition to millage authorized by other laws. “ "includes a
Constitutional development authority’s LCA.
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MORE INFORMATION

This presentation is a quick-reference guide for company executives and managers, elected and
appointed officials and their staffs, economic developers, participants in the real estate and
financial industries, and their advisors. The information in this presentation is general in nature.
Various points which could be important in a particular case have been condensed or omitted in the
interest of readability. Specific professional advice should be obtained before this information is
applied to any particular case. Any tax information or written tax advice contained herein is not

intended to be and cannot be used by any taxpayer for the purpose of avoiding tax penalties that
may be imposed on the taxpayer.

(The above legend has been affixed pursuant to the U.S. Treasury Regulations governing tax practice.)
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